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Applicant argues that the claims are allowable over the art of record. Applicant asserts 
that the rejections are improper because the present invention is not made obvious by the 
combination of references, because the combination fails to satisfy the every element 
requirement, and that the present invention is further patentable over the references, because 
there's no suggestion to modify or motivation to combine the reference teachings. The examiner 
must respectfully disagree. Applicant notes correctly in claim 1 requires at least one coherent 
light source of a suitable wavelength, at least one a little mode optical waveguide couple to said 
source. Wherein the wave the guide has a low mode transmission at said wavelength, and at 
least one means to selectively leak radiation of said wavelength from at least one preselected 
position along the length of said waveguide. In analyzing the McDaniel reference, applicant 
asserts that McDaniel discusses the use of a "muhi-chromatic source". While this is true, the 
examiner respectfully notes that McDaniel clearly and specifically calls for the use of laser 
diodes as the source lasers clearly emit coherent radiation (see column 26, lines 52 to 53), and 
therefore satisfy the coherent light source of a suitable wavelength requirement of claim 1. 
Applicant then asserts that the McDaniel reference fails to disclose a "source for leaking 
radiation along the length of the waveguide". The examiner must respectfully point that the 
requirement in the claim is that the radiation leak at at least one location along the length of the 
fiber is satisfied by the exiting of the radiation at the fiber end, use the fibers with the coherent 
source is taught by McDaniel, at figure 17, and at column 10, lines 52-62. 

With regard to the Dabby reference, applicant acknowledges the teaching of an oligimode 
waveguide therein. However, applicant then goes on to assert that the remainder of the reference 
teaches away from the use of a the oligimode waveguide. This is not entirely accurate, however. 
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As can be see by the disclosure at column 5 Dabby states "The same principle is applicable 
where more than two modes can be established as in an oligimode waveguide. However, it is 
evident from test results discussed below, the essential objectives are obtained by establishing a 
balanced dual-mode conditions." (emphasis added). As applicant is no doubt well aware, the ^ 
teachings of a reference are not merely limited to the preferred embodiments. And the fact that 
an oligimode waveguide can be used, as specifically stated by Dabby is not negative to by the 
fact, that Dabby uses other fibers as well. Applicant also alleges that there's no motivation to 
combine the references. This is clearly not the case, however. The examiner has specifically 
specified the motivations in the final sentence of the rejection. In addition to these motivations is 
also noted that the device of Dabby reduces spending losses. This would also be motivation to 
include the fiber of Dabby, the device of McDaniel as more of the therapeutic radiation would 
reach the treatment site, despite bends in the fiber. 

With regard to the remainder of the claims rejected vmder the base combination. 
Applicant merely argues that McDaniel teaches away from using a clad fiber citing column 6, 
lines 21 the 20. This apparently refers to the Dabby reference, wherein at column 6, lines 21 to 
20, and there is discussed a dual mode waveguide, which includes a clading. The this argument 
is not convincing and the reasons set forth above regarding the teachings of nonpreferred 
embodiments. 

With regard to the rejection including Mori. Applicant argues the occlusion of the 
structure of bom it would limit the intended use of the device. The examiner notes the applicants 
comprising type claims allow the examiner to employ references, including structures the recited 
in the claim. Thus even assuming that this intended use, which is not even recited in the claim 
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one operative portion thereof. The rejection would still be applicable thereto. With regard to the 
rejection of claim 11, applicant appears to argue that the rejection is not proper because there is 
no motivation to combine the two primary references to the tertiary reference, asserting that there 
is no reason to include an optical fiber in the device of Prescott. However Prescott appears to 
disagree with applicant's assessment, as evidenced by the passage at column 14, line 65 to 
column 15 line 52. With regard to claim 13, applicant asserts that there is no reason to combine 
McDaniel and Sullivan because they are two competing methods. The examiner must 
respectfully disagree. Sullivan clearly teaches the utility of providing therapeutic or radiators of 
the floor of a room, and applicant has provided no cogent argument as to why the combination as 
suggested by the examiner does not proper. Therefore these arguments are not convincing. 

A double patenting rejections have been withdravra in view of the terminal disclaimer 
submitted by applicant, which was approved on September 27, 2005 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1, 3, 4, 6, 8, and 9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
McDaniel in combination with Dabby. Mc Daniel teaches a device and method for irradiating 
tissue to produce biostimulation using optical fibers, wherein any type of tissue can be irradiated. 
Dzbby teaches the use of oligomode optical fibers. It would have been obvious to the artisan of 
ordinary skill to employ a device and method as taught by Dabby in the device and method of 
McDaniel, since McDaniel provides no particular structure for the fiber optic applicator, or, 
alternatively, to employ the device and method of McDaniel in the device and method of Dabby, 
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since the device and method of Dabby is tided to no particular application, thus producing a 
device and method such as claimed. 

Claims 2, 5, and 7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
McDaniel in combination with Dabby as applied to claims 1, 3, 4, 6, 8, and 9 and further in 
combination with Mori. Mori teaches the use of cut away sections of waveguide that leak 
radiation along their length. It would have been obvious to the artisan of ordinary skill to 
employ a device and method as taught by Mori in the device and method of McDaniel as 
modified by Dabby, or Dabby as modified by McDaniel, since McDaniel provides no particular 
structure for the fiber optic applicator and Dabby provides no particular requirement for the 
radiating portion of the fiber, thus producing a device and method such as claimed. 

Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over McDaniel in 
combination with Dabby as applied to claims 1, 3, 4, 6, 8, and 9 and further in combination with 
Diamantopoulos et al. Diamantopoulos et al. teach controlling the timing of pulses using a timer. 
It would have been obvious to the artisan of ordinary skill to employ the timer of 
Diamantopoulos et al in the method of McDaniel, since McDaniel provides no mechanism for 
timing the pulse application, thus producing a method as claimed. 

Claims 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over McDaniel in 
combination with Dabby and Prescott. The teachings of McDaniel and Dabby are as set forth 
above. Prescott teaches applying laser therapy to a wound prior to covering the wound with a 
dressing. It would have been obvious to the artisan of ordinary skill to applying laser therapy to 
a wound prior to covering the wound with a dressing in the method of McDaniel, as taught by 
Prescott, since McDaniel provides specific protocol for dressing application, or to employ the 
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parameters for treatment set forth in the method of McDaniel in the method of Prescott, since 
Prescott discloses no particular treatment parameters, and in either case to employ the fiber of 
Dabby, since neither Prescott nor McDaniel teach any particular fiber, thus producing a method 
as claimed. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over McDaniel in 
combination with Dabby as applied to claims 1, 3, 4, 6, 8, and 9 and further in combination with 
Sullivan. Sullivan teaches lining the floor of an enclosure with treatment LEDs. It would have 
been obvious to the artisan of ordinary skill to employ the radiator layout of Sullivan in the 
method of McDaniel, since the layout of McDaniel is not critical and provides no unexpected 
results, and since this radiator configuration is equivalent to the use of vertical panels, as shown 
by Sullivan, thus producing a method as claimed. 

Applicant's arguments filed September 27, 2005 have been fully considered but they are 
not persuasive. The arguments are not persuasive for the reasons set forth above. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event. 
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however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ali Imam, can be reached on Monday, Tuesday, Wednesday, and Thursday at (571) 
272-4740. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



DAVID Wl. SHAY 
PRIMARY E)(A.MINER 
GROUP 330 


